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Abstract 
When defining a stranger (a foreigner) a negation was always included in the wording, meaning “the one who is not a citizen”, 
“the one who does not belong to a group” and this triggered the inexistence of a status (most of the times throughout history) or 
the attachment of a different status.  
At present, the protection of foreigners slipped from the general international law to the field of human rights and the exercise of 
conciliation of the sovereign competences of the states under the obligation of protection shifts the focus on the individual as a 
human being and gives new dimensions to traditional international rules. 
Hospitality, as a first reaction to the stranger supposes (in Kantian words) “not to be treated with hostility” and must be ensured 
by the political sovereign. Different degrees of protection available for different strangers (the migrant worker “free to leave any 
state”, the refugee that has to gain their condition by meeting the requirements of international regulations, the newly arrived or 
the longtime resident) are analyzed in the present paper. 
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Strangers and Estrangement – a Human Rights View  
The definition of a stranger (a foreigner) has always included a negation, as referring to "the one who is not a 
citizen", "who does not belong to a group", the absence (most of the times throughout history) of a status or the 
attachment of a different status. The common meanings are considering a "person part of another country’s 
population", but also the sense of person "who is or feels strange" (DEX, p.1052), or "alien", "from elsewhere", 
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"unknown"(DER). 
The appellation "barbarus" descending from the ancient Greece and Rome perpetuated throughout the centuries. 
Between the friend-strangers Xenoï (Xenos) (Belfiore, 1993,113-129) that, in Athens, could be integrated into the 
community and the Metics (metoikos) whom were permitted residence in exchange of some taxes or thanks to a 
protector (the most famous Metic in history, Aristotle, had Plato as his protector) there was a difference of status 
(AFGE, 2000). In Rome the legal condition also created different hierarchies: strangers were enemies (hostis), 
noncitizens were both cives minuto jure (plebeians, previously to acquiring the specific rights of Roman citizens, 
freedmen) and Latini (latini veteres, colonial Latini or Latini Iuniani)(Ciucă, 1998, p.175) the peregrines foreigners 
protected by the rules of jus gentium had the recognition of their rights arising from commercial contracts (but not 
political and civil rights) etc. 
The Manors in the Middle Ages were true centers of power, in which the Lord of the Manor had all rights over 
the subjects, but also the obligation to protect them. The belonging of a person to another manor that is being born 
on another lord’s territory (alibi natus) is a manifestation of the jus soli principle. The treatment of foreigners was 
different depending on their social position (the privileged ones being the nobles, teachers, students, clergy) or 
sometimes on the area of origin. 
Following the establishment of national states, the internal rules also refer to a foreigner by denying the status of 
national or citizen. The population of a state consists of all the persons living in a certain territory and having the 
citizenship of that state. The state border is a dividing line between "us" and “the others". 
International law leaves it to each state to establish rules concerning the assignment (ICJ, 1955) and withdrawal 
of nationality as well as on the entry, stay and exit of foreigners on a particular national territory. Nationality is the 
primary criterion upon which it is built the condition of foreigner and, therefore, the right to nationality can be 
described as a "right of exclusion" (Lagarde, 2003, p.1052). 
Meeting the stranger has always raised issues of identity both for the community he/she enters in contact with 
and at individual level, for the one who experiences this condition. Identity, as survival reflex and as a permanent 
construction is strengthened also by the ones outside, by reference to the foreigners. The fear of unknown (and the 
unknown ones) was likely to coagulate the interests, to mark the differences and keep the essence of identity. 
At individual level, for the stranger entering another (linguistic, cultural, religious etc.) community the identity 
construction is altered. The individual is at the intersection of “self” and “in self” alienation. In other words, he/she 
oscillates between the need to adapt to the new existential paradigm (which involves trying to integrate fast and well 
with the new requirements) and the preservation of his/her identity (manifested by displaying and assuming the 
difference, the condition of foreigner - through clothing, religious insignia, customs etc.) (Ciuntiuc, 2011, Editorial, 
2010). 
The protection of foreigners 
The first comprehensive international conventions on the protection of certain categories of foreigners have been 
adopted under the auspices of the International Labour Organization: Convention No. 97(1949) concerning migrant 
workers’protection during the migration (recruitment, travel, entry to territory) and during the stay (social protection 
and the actual labor conditions), Convention no. 143 concerning migration in abusive conditions and the promotion 
of equality of opportunity and treatment of migrant workers(1975), followed by the UN Convention on the 
protection of the rights of all migrant workers and members of their families(1990). 
In the regional framework of the Council of Europe it was adopted the European Convention on Establishment 
(1995). The European Community (Article39 of the EC Treaty) established rules which derogate from the common 
law: free movement of workers within the Community and the abolition of any discrimination based on nationality. 
The 1951 Convention on Refugees (and its 1967 Protocol) which requires states to grant refugees, without 
discrimination, equal treatment with that of nationals in matters of religious freedom, access to justice, basic 
education, employment and social security and comparable treatment to the most favourable treatment accorded to 
nationals of a foreign country in matters of the rights of association and the exercise of professions. 
The minimal status of stateless persons was established by the Convention of September 28th, 1954, in New 
York. In 1961, the Convention on the Reduction of Statelessness called for the states to establish requirements for 
the assignment of nationality to people who could be in the situation of statelessness.  
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Regarding family reunification, within the EU, the Treaty of Rome introduces as new principles, in addition to 
the free movement of workers within the community, non-discrimination on grounds of nationality. 
The Court of Justice(ECJ) has expanded the interpretation on working conditions in that the nationals of the 
Member States should receive the national treatment (Case 15/69, October1969, Ugliola, Rec. 349 and 76/72 
April1973, M.S., Rec.457). 
The European Convention on Human Rights contains two provisions on foreigners: the prohibition of collective 
expulsion (Article 4 of Protocol No. 4) and certain procedural guarantees for expulsion (Article 1 of Protocol No. 7). 
The Charter of Fundamental Rights of the EU (now part of the Lisbon Treaty) states also the prohibition of 
collective expulsion and refers to Article 1 of Protocol No. 7 adding that in the Geneva Convention on the Protection 
of Refugees (and its Protocol) are set guarantees. The missing necessary mention is however that the Convention 
only applies to refugees and not all categories of foreigners. 
The protection of foreigners was absorbed by human rights rules being thus created "an original space" between 
protection in the classical international law and in the internal constitutional law (Carlier, 2010, p.196). One can say 
that international law is addressed to the individual as a human being and not a stranger, the person relinquished of 
his/her status(or one of his/her statuses). If previously, diplomatic protection was the only way, today, the 
individual’s emancipation at international level through human rights enables his/her international individual action. 
The focus has moved from the "inter-state" approach to the individual, the community one (through exhaustion of 
domestic remedies) (Cassese, 2005, p.150). 
Freedom of a movement is the starting point for the attribute of stranger. The Universal Declaration of Human 
Rights provides for the right of people to move freely and to choose his/her residence within the borders of a state. 
This means "the right to leave any country, including his own, and to return to his country" (Article 13, paragraph 
2). But basically, there is not a right to immigration. According to the International Covenant on Civil and Political 
Rights, freedom of movement may be subject to legal imitations if they are "necessary to protect national security, 
public order, health or morals". 
However, if the individual is sovereign of his choice to leave a country, a state is also sovereign to grant the 
foreigner entry on its territory or to determine departure. 
By virtue of the right of free movement recognized by the states, the foreigner may have different statutes, from 
simple visitor to immigrant and refugee. These statuses attract different reactions of the states and citizens on whose 
territory the foreigner is at a certain time. Hospitality is the first reflex towards the foreigner (as a visitor) which, 
according to Kant means his right "not to be treated with hostility upon arriving in another territory" (Croitoru, 
2008, p.84) and must be assured by the political sovereign. The immigrant foreigner, on the other hand, is 
considered under his contribution to the community’s good (in the case of workers) but has a precarious position, 
connected only to his work. The refugee foreigner’s condition is more difficult to obtain, it must be "earned" by 
complying with the conditions imposed by international regulations. 
A very brief analysis of the practice of the European states and case law, allow us to note that the situation of 
foreigners is still quite precarious and that there are discrepancies between the theoretical discourse about tolerance, 
democratic values, non-discrimination and the practices developed by some countries. 
For instance, EU policies have allowed family reunification for migrant workers not to be recognized as a right. 
In Denmark (since 2002), the demands of children and spouses are analyzed individually (Barral, p.10).The 
application form for stay/residence of the spouse can only be done after seven years of residence after proving 
livelihoods in the amount of 6700 euro (which recalls the ancient Metics). Germany requires, besides the financial 
resources, proof that the foreigner has adequate housing (10 square meters for each person whom one wants to bring 
in the space). Moreover, the Netherlands introduced (since 2005) an additional tax of 830euro for obtaining the 
residence title (Barral et al., 2006, p.11). 
The ambiguity of the criterion of nationality is obvious in ECHR case-law. In Case Beldjoudi v. France 
(ECHR,1992) the petitioner, Algerian having a French father, was considered French until it was discovered that he 
did not make an official statement of recognition of French nationality. Despite close relations with France 
(knowledge of language, the length of stay, marriage with a French woman), it is required his expulsion from French 
territory for committing some criminal acts. Although the Court considered the measure a disproportionate 
interference with the right to family life, one of the judges, in a dissenting opinion, introduced the concept of actual 
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quasi-nationality. Also, in other subsequent cases concerning some people residing in France (Bughanemi, after 8 
years, Boujlifa, after 5 years, Baghli, after 2 years) the ECHR uses the argument that they never manifested the wish 
to become French and prefers their expulsion to the countries of origin (i.e. Tunisia, Algeria) with which they had no 
actual connection over time. 
Regarding the protection of refugees, there is no common practice for classifying such persons, fact which allows 
states restrictive interpretation of the definition of the Geneva Convention. For example, this status is not given to 
those claiming persecution by entities other than state authorities (in Germany, France), while other countries 
recognize that persecution may have different sources (Spain, Belgium) (Ciucă, 2006, p.34). 
The application of the principle of non-refoulement is also debatable. If sending the asylum seeker to an "unsafe" 
country in terms of life and security of the person is prohibited, the return to a "safe country" is theoretically 
possible. In time, practice has established the concepts of "safe third country" (European Parliament, LIBE, 2000, 
p.108) (with respect to the territories crossed by the applicant on his/her way to the country where he/she makes the 
request and where he/she believes could stay) and the "first country of asylum" (the country he/she has already 
found protection). The major problem is that the lack of clear criteria to identify the mentioned countries leads to an 
uneven practice of the States (some States use geographic criteria, other temporary or even subjective). 
Fear of persecution as a landmark in the refugee definition is doubled by another concern that arises: why not be 
returned, discriminated, not cause negative reactions (Zetter, 2007, 179).  
Instead of conclusions we can say that these failures indicate the need to ensure the enforceability of international 
norms in national legal protective and "leveling" differences between them.  
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